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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 22nd day of April, 2003

MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Docket SE-16492
V.

ROBERT B. YARMEY,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent, appearing pro se, has appealed fromthe oral
initial decision of Adm nistrative Law Judge WIlliamE. Fow er,
Jr., issued on May 20, 2002, follow ng an evidentiary hearing.EI

The | aw judge affirnmed an order of the Adm nistrator, on finding

! The initial decision, an excerpt fromthe transcript, is
attached, as is the law judge’'s June 12, 2002 deci sion denyi ng
reconsideration. W deny the Adm nistrator’s notion to strike
respondent’ s Addendum Al though we would normally grant such a
noti on because respondent had full opportunity to raise these
matters during the course of the hearing, it raises matters we
W sh to address. See discussion infra.
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t hat respondent had violated 14 C F.R sections 91.7(a), 91.9(a),
and 91.13(a) of the Federal Aviation Regulations (FARs), 14
C.F.R Part 91.EI He also affirmed the Adm nistrator’s proposed
90- day suspension of respondent’s air transport pilot (ATP)
certificate. W deny the appeal.

Respondent was the pilot-in-command of a Cessna 172 on a
passenger-carrying flight fromMchigan to Pittsfield,
Massachusetts. A few mles short of the Pittsfield airport, the
engi ne began running rough and respondent determ ned to | and
short of the runway. He |anded on a frozen pond. Hi s passenger
called his wife who, on respondent’s instructions, obtained five
gal l ons of autonobile gas, which they put in one of the w ng
tanks. The engine still would not start. The passenger and his
wife returned to the gas station and got another five gallons of
gas, which was put in the other wing tank. The engine started
and respondent flew the aircraft to the airport.

The Adm nistrator’s charge in this case has nothing to do
with the reasons why the aircraft ended up on the pond. The
charge is solely related to the use of auto gas to fly the
aircraft off the pond. Use of auto gas was not authorized by the
aircraft’s type certificate. The placard on the tanks indicated
an avgas requirenent. Therefore, the evidence | eaves no doubt

t hat respondent violated sections 91.7(a) and 91.9(a).

2 Section 91.7(a) prohibits operating an unairworthy aircraft.
Section 91.9(a) prohibits operating the aircraft contrary to its
pl acards. Section 91.13(a) prohibits careless or reckless
operations so as to endanger the life or property of another.
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Adm nistrator v. Copsey, NTSB Order No. EA-3448 (1991) at 5,

citing Adm nistrator v. Doppes, 5 NISB 50, 52 (1985) (to be

airworthy an aircraft nust be in conformance with its type
certificate as well as in condition for safe flight).

Respondent counters with two argunents: (1) that the Cessna
was technically able to use and safely flyable using auto gas and
the only violation was a paperwork one that should not be
prosecuted (or not prosecuted so aggressively)a and (2) that the
ci rcunstances justified the actions he took. B As to this second
argunent, he argues that |anding on the frozen pond was an
energency, he wanted to get the plane off the pond as soon as
possi bl e, and that information he had fromhis dealings at the
airport led himto believe that he would not be permtted to buy
gas and take it off the airport or that, even if renmoving it from
the airport was permitted, his prior relations with the avgas
deal er there would make his purchasing gas there difficult.
Therefore, he clains, it was reasonable in the circunstances for
hi mto choose auto gas.

The second argunent fails for a nunber of reasons. There is
no evidence that the aircraft was not safe on the ice. As

respondent testified, the ice was six inches thick, and nightfal

® That is, had the aircraft’s owner sought a Suppl emental Type
Certificate to permt the use of auto gas, one would have been
i ssued.

* Respondent also for the first time offers various challenges to
the reliability of the testinony of the Adm nistrator’s w tness,
and to the neutrality of the | aw judge, none of which nerits

di scussi on.
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was nearing (which generally, and no evidence to the contrary
being of record, |leads to colder tenperatures). There is no
testinony even that the ice was heard to crack. But, even
assum ng that getting the aircraft off the pond as soon as
possible was a critical and legitimte goal, we are not convi nced
that they would not have been able to purchase avgas at the
airport and take it to the aircraft. Even respondent’s passenger
testified that he would have tried that first. Indeed,
respondent’s fears regarding his own relations with the avgas
deal er at the airport appear irrelevant in the face of the fact
that it was the passenger’s wife and the passenger who went to
buy gas. The airport was no further away than the gas station.
Further, had respondent been so concerned about the aircraft on
the ice, he should have enlisted the help of the available ice
fisherman to pull the aircraft off the pond. That, clearly,
woul d have been the nost prudent course had there truly been a
danger of the ice breaking. W cannot on this record find that

t he charge shoul d be di sm ssed because the circunstances
justified respondent’s action.

The first argument is al so unpersuasive. W agree with
respondent that this was a paperwork violation. There was no
danger to the aircraft or its passengers in the use of auto gas.
A Suppl enental Type Certificate woul d have been issued if
requested. However, the Adm nistrator legitimtely may choose to
prosecute such paperwork violations to maintain the integrity of

t he record-keeping system See, e.qg., Admnistrator v. Nunes, et
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al., NTSB Order No. EA-4567 (1997) at 13-14 (“If aircraft records
cannot be relied on as accurate, the viability of the entire
aircraft maintenance systemis doubtful.”). And, the 90-day
sanction is well within the Adm nistrator’s sanction gui dance,

whi ch provides for a suspension for operating unairworthy
aircraft of from30 to 180 days.

We cannot disagree that in this case a 90-day suspension is
appropriate. Respondent holds an ATP certificate and, as a
result of the heightened responsibility that certificate carries,
is held to the highest standard of behavior and responsibility.
Respondent has not behaved at that |evel. Respondent’s witten
subm ssions do not reflect the conpliance disposition the
Adm nistrator is entitled to expect from ATP hol ders. [|ndeed,
his retraction of an earlier statenent that he would do the exact
sane things should the circunstance recur is acconpanied by a
comment that he would get hinself “to a guaranteed safe position
and let the FAA worry about the property concerns.” Addendum at
2. This, conbined with his attitude towards the FAA inspector
and the | aw judge, shows a disrespect and disregard for the

regul ati ons and those who enforce them
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator’s notion to strike is denied;
2. Respondent’ s appeal is denied; and
3. The 90-day suspension of respondent’s certificate shal

begin 30 days after the service date indicated on this opinion
and order.EI
ENGLEMAN, Chai rnan, ROSENKER, Vi ce Chairnan, and GOGLI A, CARMODY

and HEALI NG, Menbers of the Board, concurred in the above opinion
and order.

> For the purpose of this order, respondent must physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).
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